O

eSS UL gRT . GV : 26305065

YT (St - 1) BT PRI BT SE Yodb
Aed YauTsel Had, 9adl |@iTd, TRt e © U,
WW 380015.

% ISel T : File No : V2(ST)072/A-1/2016- %ﬂa

Y YIS IS W ¢ Order-In-Appeal No..AHM-SVTAX-000-APP-202-16-17

fa=ites Date : 23.01.2017 7TRY &% &1 a9 Date of Issue [ 2 ! 9/!
A s Awe, YT (e-Il) ERT WIRG O\‘k%
Passed by shri Uma Shanker Commissioner (Appeals-Ii)
T YR HATHR IFFATMENT © IRHTIT FRT SN T ™ G
fesite - o g -

Arising out of Order-in-Original No SD-01/Supdt-AR-IV/53/Rajsiddh/15-16 Dated 21.03.2016 Issued
by Supdt AR-IV Div-l, Service Tax, Ahmedabad

& el BT A Y9 YT Name & Address of The Appellants
M/s. Rajsiddh Logyimst Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penaity levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Publlc Sectorr :
Bank of the place where the bench of Tribunal is situated. o
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(iiid The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ascompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (Ol0O) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act, 1975, as-amended.

J.

3 T g, SeTE Yed Tl Jarg arfielrr [iREol (erdfafty) Freerael, 1982 i =rf?3m
wd oy e el B Ak e are PRl o oiR off s el faar S g

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken,
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply fo the stay
applicatioh and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penially, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Rajsiddh Logimyst Pvt. Ltd. , 76, Lavanya Park society, I0C
Road, Chandkheda, Ahmedabad- 352424 (hereinafter referred to as
‘appellants’) have filed the present appeals against the OQrder-in-Original
number SD-01/AR-IV/SCN-12/2015-16 dated 28.03.2016 (hereinafter
referred to as ‘'impugned orders’) passed by the Superintendent, Service
Tax, AR-1V, Div-I, B.D.Patel House, Naranpura, Nr. Sardar Patel- Colony,
Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants were engaged in
providing taxable service and was holding Service Tax registration number
AAGCR 48883 BSD001.Since No business was carried out and no transaction
was made, appellant had not filed ST-3 return for period 04/2014 to
09/2014 and 10/2014 to 03/2015. SCN dated 30.09.2015 was issued as
appellant had contravened provisions of Section 70(1) read with rule 7 of
service Tax Rule , 1994 of not filing ST-3 for imposing penalty under section
77(2) of FA, 1994. Penalty of Rs. 2,000/- was imposed under section 77(2)
and ordered to file ST-3 with late fees under rule 7C read with section 70.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 31.05.2016 before the Commissioner (Appeals-II) wherein it is
contended that-

I. since No business was carried out and no transaction was made,
appellant are not liable to file ST-3. Only “person liable to pay tax” is
required to file ST-3. | g

II. Hon'ble Kolkata Tribunal in the case of M/s Suchak Marketing Pvt Ltd
Vs. Comm. of Service Tax, Kolkata [2013 (30) STR 593] has held that
there is no Need to file Service Tax return (ST-3) when no service is
rendered during the relevant period and it is fit case to invoke the
proviso to Rule 7C and waive the late fees relating.

III. In case of M/s Patwari Electricals Vs. CCE & ST , Aurangabad, CESTA
Mumbai held that no penalty can be charged for non filing/delay of

returns if there Is no service tax liabity.

4, Personal hearing in the case was granted on 21.12.2016. Shri Sagar

Sha, CA, appeared before me and reiterated the grounds of appeal.
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DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Sort question to be decided is as
to whether relation between appellant is liable filing ST-3 if no service is

rendered.

6. As per section 70 every person liable to pay the service tax is required
to furnish to the Superintendent of Central Excise, with such late fee not
exceeding twenty thousand rupees, for delayed furnishing of return. As per
Rule 7C there will be levied following fees for delayed filing of service tax
return. A mandatory penalty has been prescribed under Rule 7C of the

Service Tax Rules,

-

Period of Delay Penalty/late fee After finance ACT 2011

for delay up to 15 days INR 500

for delay beyond 15 days [ INR 1,000
but up to 30 days

for delay beyond 30 days INR 1,000 + INR 100 per day (from 31st
day subject to a maximum amount of Rs
20000.

7. Section 77 is regarding penalty for contravenes any of the provisions of
Finance act or any rules made there under for which no penalty is separately
provided. For non-filing of ST-3 penalty under section 77(2) is imposable.
Penalty is mentioned under section 70 and the Fees is mentioned under Rule
7C.

8. I find that as no service was rendered, appellant was not required to file
the ST-3 in terms of Boards Circular No. 97/8/2007-ST dated 23.08.2007.

The relevant extract of the Circular is as under -

"6. ....Persons who are not liable to pay
service tax (because of an exemption
including turnover based exemption), are

not required to file ST-3 return.”

9. Ifind that Central Excise officer has power to waive the late fees under s

proviso of Rule 7C . said proviso is reproduced as below-
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"Provided also that where the gross amount of
service tax payable is nil, the Central Excise
officer may, on being satisfied that there s
sufficient reason for not filing the return,

reduce or waive the penalty.”

10. Circulars issued by board are binding on departmental officers unless
and until such circulars are quashed by judiciary. Hon'ble Kolkata Tribunal in
the case of M/s Suchak Marketing Pvt Ltd Vs. Comm. of Service Tax, Kolkata
[2013 (30) STR 593] has held that-

"It is also not in dispute that during the period April
2005 to March 2008, they have not provided any
service and also they have not filed any returns with
the Department. They have filed six ST-3 Returns
belatedly on 18-11-2008. I find that in view of the
Board’s Circular No. 97/8/2007-S.T., dated 23-8-
2007, in the event, no service Is (endered by the
service provider, there is no requirement to file ST-3
Returns. The Id. AR could not produce anything
contrary to the said Circular. Besides, I find that as
per Rule 7C of the Service Tax Rules, in the event,
'nil” returns are filed, the assessing officer had the
discretion to waive the. late fees for filing the ST-3
Returns. In my view, it is a fit case to invoke the
proviso to Rule 7C and waive the late fees relating
to the nil returns filed by the appellant during the
period April, 2005 to March, 2008. A similar view
has been held by this Tribunal in the case of M/s.
Amrapali Barter Pvt. Ltd. & M/s. Vijéy Laxmi
Promoters Pvt. Ltd. v. Commr. of Service Tax,
Kolkata bearing its Order No. A-879-880/Kol/2012
dated 14-12-2012. In these circumstances, the
order of the Id. Commissioner (Appeals) is set aside
and the appeal filed by the appellant is hereby
aliowed. Appeal is allowed.”

11. I conclude that penalty is not imposable and-also late fees are also not

recoverable. My views is supported by judgement if case of Amrapali B,ap\tge.r -

Case [2013 (32) S.T.R. 456 (Tri. - Kolkata)]. Is said case, the Seryicd’
provider is registered with the Service Tax Authorities and has not provided ¢
ONL .

N




6 V2(ST)72/A-11/2016-17

any services during a particular return cycle and was also not liable to pay
any service tax during that return cycle. The Hon’ble Tribunal has held that
the service provider is not required to file the Service Tax Return (even nil
return) for that period as per the CBEC Circular No 97/8/07-5T dated August
23, 2007. Further the Hon‘ble Tribunal held that in case the Service
Provider files the nil return after considerable delay, then also no penalty
under Section 77 of Finance Act or fees under Rule 7C of the STR imposable
on him. Hence such case is fit for invocation of the proviso to Rule7C and

grant waiver of late filing fees.

12. In view of above I set aside the impugned OIO and appeal filed by the

appellants is allowed.

13, 3rficieRdl’ G@RT ot T 2TS 3T 1 fAveRT SRR iR ¥ far S g1

13. The appea‘ls filed by the appellant stand disposed ofWe terms.
\zpr\\ﬁ‘/
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ATTESTED
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(R.KWATEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
To,

M/s. Rajsiddh Logimyst Pvt. Ltd. ,
76, Lavanya Park society, IOC Road,
Chandkheda,

Ahmedabad- 352424

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-I, B.D.Patel House, Naranpura, .
Nr. Sardar Patel Colony, Ahmedabad. | N iy
B) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad. ’

6) Superintendent, Service Tax, AR-IV, Div-I, B.D.Patel House, Narénp‘d\r'a‘,'

4




Nr. Sardar Patel Colony, Ahmedabad
7)Guard File,
8) P.A. File.
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